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1. Executive Summary

RVBA and VLBA are the peak bodies for the administration of the sport of lawn
bowls in Victoria representing a total of more than 65,000 registered bowlers
throughout the state. Those bowlers range in age from 10 to 100

Part of the objectives of both organisations is the promotion of and growth in
participation in the sport of lawn bowls. Both organisations have had specific
experience with the operation of the current provisions of the Act and in particular
the exemption available under s.66.

Because of this and the very nature of the objects of each organisation this
suibmission will focus on the exception set out in .66 of the Act.

Whilst they support the policy of preventing discrimination in all areas of life and
particularly in the area of competitive sport they believe that given the physical
nature of many sports and recreational activities it can be impertant for specific
restrictions on participation by reference to gender need to be allowed in order to
encourage participation by certain groups of participants. Accordingly they submit
that the current exemptions available under the Act, in particular s.66, are
reasonable limitations on that right to discrimination free spart and should

remain.

However for the reasons set out in this submission, they submit that the Act
shouid also allow a range of psycholagical and social factors which impact on
both the physical and emotional wel! being of sport participants, particuiarly
females, to be taken into account when determining what, if any, exceptions to
the human right to be free of discrimination are both reasonable and justifiabie on
public policy grounds.

2. The Charter

The relevant human rights under the Charter to be considered by the Exceptions
Review in asessing whether the current exceptions and exemptions under the
Act are compatible are subsections 8(2) and {3) of the Charter-

()  Every person has the right to enjoy his or her human rights without
discrimination

(3} Every person is equal before the law and /s entitled fo equal
protection of the law without discrimination and has the right to
effective protection against discrimination
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it is instructive to note that when sefting out the relevant provisions of part 2 of
the Charter, before detailing the specific human fights sought to be protected by
the legislation, the parliamentary drafters considered it important to first set out
the basis on which the law can Jimit those human rights. As noted by the
Exceptions Review Consiltation paper:

The Charter recognizes that human nghts are, in general, not absolute rights
and may need to he balanced against each ofher and competing public
inferest,

This is consistent with the existence of the various exceptions and exemptions
under the Act. As also noted in the Consultation Paper

-..there may be some cases where competing rights need to be appropriatefy
batanced. The intention of the excgptfons is to strike a balance befween the
rights and freedoms of individuals.

Therefore, conceptually, the current exceptions and exemptions under the Act
are consistent and compatibie with the Charter. In order to assess whether they
can opsrate compatibly with the Charter® it is necessary to test those exceptions
and exemptions by reference to the factors listed in 5.7(2) of the Charter,

That section provides, in essence, that a limit on the right to be discrimination-
free will not be unlawful provided it:

* Gan be justified in a free and democratic society;

¢ iz based on human dignity, equality and freedom; and,

* fakes into account alf refevant factors including the matters set out in
paragraptis (a) - (d).

AS we will seek to demonsirate later on in this submission it is impartant not to
limit an assessment of the justification for a Iimitation on a hurman right simply to
the matters in 8.7(2}a) —(d). The Charter requires all refevant factors to be taken
into account.*

21  Assessment of the curent exceptions

5.66 of the Act permits exclusion tﬁn a gender basis from participation in a
competitive sporting activity in which the strength, stamina or physique of
competitors is relevant,

It further permits restriction of participation in a competitive sporting activity to:

" Consubtation Paper p.8
* Consuitation Papar p.8
* Consultalion Faper p.3
! Charter 5. 7¢2)
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* people who can effectively compete
* peaple of a specified age group
* people with a general or particular impairment

A, Tha nature of the human Habit

The purpose and values underlying the right to effective protection against
discrimination are ones of faimess and equality amaongst all citizens.

B impartance of the limitation

it hardly needs saying that in some competitive sporting activities, particularly bt
not limited to contact sports, differing physical strengths between male and
female can make it unsafe to conduct mixed gender competitions. That in itself is
an important area of public or social concern.

Further even where safety is not the primary issue, the ability of males and
femaies to effectively compete together and the enjoymeit derived from such
competition may be diminisheq significantly where there are differences in
physical capacity, leading to decreased participation rafes.

The positive value to the physical and mental health of individuats and, by
Impiication, to public health, of participation in sport is well documented and
commonly accepted within the community. Accordingly a limitation on a human
right which is designed to Sncaurage participation in sport and physical activity
can be said to relate to an Important area of social eoncern.

C Nature and extent of the fimitation

The current timitation on the right to protection against discrimination is based on
physical characteristics and, in general terms, the ability to compete effectively
(and by implication, to derive enjoyment from the Competition itself as opposed to
the outcoma).

D Relationship between the limitation and its purpose

There is no doubt that the connection between the current limitation in £.66 of the
Act and its purpose is rationa and neither arbitrary, unfair nor based on irrelevant
considerations.

E. Available affernatives

Bearing in mind the dual public interast fssues of safety of participants and

increased participation the current limitation is not excessive and ought tc be
continued.
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2.2 Proposed amendment to the gxception

$.66 of the Act does not currently allow consideration of a range of psychological
and social factors which can be just as determinative of pariicipation rates in
spart and the ability to effectively compete as the physical characteristics already
referred to in that section.

Participation in spart can facilitate geod mental health, psychological well being
through building seif esteem, confidence and social integration, as well as help
reduce stress, anxiety, loneliness and depression. Adolescent girls in particular
are vulnerable to body image issues and anxiety and depressive disorders. They
areﬁsfgniﬁcantly more likely than boys to have considerad suicide by the age of
15.

A recent review of 38 studies revealed an overwhelming majority of findings of a
Positive relationship betwean physical activity angd psychological weil being.®
Further research suggests that exercise should be considered as a viabie means
of treat?ing depression and anxiety and improving mental well-being in the general
public.

Sport also provides an avenue for participation in the social and cultural life of a
community, prometing interpersonal networks and expands opportunities for
deveioping leadership, communication, teamwork and negotiation skills ©

The psychological benefits of active participation in sport can be acquired not
only through the enjoyment of the activity but also through self chosen levels of
competition and the provision of social support from the family and the
community. °

Whilst not specifically recognised in the Charter as a human right, the United
Nations considers the importance of participation in sport in the following terms:

The practice of physical education and sport is a fundamentaf right for aif.

The UN has further stated that:

* *Wonen, gender equality and sport” published in the December 2007 issue of * Waomen 2000 2! beyond”
by the Uniwed Nations Division for the Advancememt of Wormen p.2

5 “Physical Activily, Azing and Fayehological Well-Befng, Toumal of aging an physical activity published
January 1993

" Fox, Kermeth - The influsnce of physical aclivity o mental wel toing, Puhlic Healh Nulrition,
Cambridge University Press 1999,

* 1bid p.3 :

® Oyzlesby, Carole A, et al "Pusitive Embodiment Contributions of Spont, Exercise and Plysical Recreation
to the Life-long, deselopnient of Girls and Women® 20086

“* Article 1 UNESCO Tnternational Charter of Pliysical Education and Sport— adopled by the General
Canfarance a1 its twontieth seasion, 2! November 1978, Paris, Frangs,
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aceess to physical education and sport should. . be B83ured and guarantecnd
for all human beings'!

Accordingly anything designed to promoete access to and participation in sport
and recreation relates to a vitai area or public policy.

Also it s impertant to note that the Act aiso prohibits indiract disctimination. This
IS an acknowledgment that Sometimes treating Peaple equally may result in
urfavourable outcomes for people with certain attributes. In such a case,

provided an exception js reasonable, conduct which would otherwise he
congidered discriminatory ought to be permissibie.

RVBA and the vLBA a5 a result of the decision by VCAT in the case of RVBA v
South fac af 1312007 {2001 VCAT 207 (28 February 2001) is that there is now a
real disincentive for many females to continue 1o play lawn bowls for 5 range of
Psychological and sacial feasons and this has resuited in declining participation
rate amongst female bowlers in Particular. Such z decline has potentially serious
censequences for the physical and menta] well being of the community,

Given that the Current exception in 5.66 is designed to foster fajr and enjoyable
competition, which it is submitted by VLBA ang RYBA above to be g justifiable
limitation, it would also be g Feasonable extension of that limitation to allow
consideration of Psychological andg social factors which may restrict or hjnder
such competition.

clear and rational Lonnection between the Suggested limitation and it purpose.
Such an extension of the current exception woutd not be g totally new category of
exception byt merely recognise factors other than physical characteristics which

3. The experience of RVBA and VILBA

The sport of lawn bowls is traditionally a sport where male bowlers competed
against other males in exclusively male events ang females competed against
other females in exclusively femaja events. The gender specificity of events has
traditianaily applied to all games of lawn bowis, except those events that were
designated as ‘mixed’ events of which there has always been a large number.

As a resulf of the VCAT decision in South both RVBA and VLBA amended their
respective constitutions to aliow both male ang femaie members 1o be affiliated
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with them. This in turn allows both male and female participation in bowls events
administered by VLBA or RVBA.

The male styie of playing bowls is commenly more aggressive than the female
playing style and a large number of female bowlers find it intimidating. The result
is that female bowlers are reluctant to compete in a competition that also allows
male bowlers to compete as it is seen as creating an unfair or uninviting game
environment. The VLBA has a large file of correspondence from and on behalf of
female bowlers expressing thal view and its statistics relating to participation
rates seem to comespond with such feelings. As one correspondent submitted

It is becoming increasingly difficult to stimulate, inspire and encourage the
fadies fo be available to play.

And another writes:

Men play a different game than ladies. It can be very threatening and
dangerous for those of us who through no fault of our own are not as alert
and as physically strong as we would like to be. Some of us are not
prepared to take the risk of injury.

Despite the good intent of opening up bowls competitions to male and female,
this has in practice resulfed in the unfavourable outcome of reducing participation
in the sport. :

Alarge percentage of Victorian bowlers are aged over 5. Quite apart from the
physical health benefits of encouraging participation in the sport by such people
for many of these bowlers the Bowis Club enviranment is a vita! and sometimes
the only sociat outlet in their lives giving them an important sense of
connectedness.

This connectedness is increasingly seen as impaertant in the mental weli being of
individuals. The Yictorian Labor Government has also identified this as important.
The Depariment of Sport and Recreation web site WWwW. sport.vic.gov.au includes
this:

Sport and recreation plays an important part in the lives of individual
Victorians and helps to shape community identity. Sport and recreation
Opportunities provide setlings for sociaf interaction, sharing common
interests and enhancing a sense of community.

4, Conclusions
Encouragement of participation in sport is of vitaf importance to the physical and

psychological haalth of the community. Access fo sport opportunities is a
fundamental ‘right’ of all Victorians and should as far as possible be guaranteed.
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The existing exception in 5.66 is a reasonable limitation on human rights. Not
only should it be continued but it should also be expanded to take into account
the type of non physiological factors referred to in this submission.

18 April 2008
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