KEY POINTS TO REMEMBER

* The Charter establishes a right for all persons

in Victoria to hold an opinion without inference
and to express themselves by seeking, receiving
and imparting both information and ‘ideas of all
kinds'.

Expression may occur orally, in writing, in print,
by way of art or in another medium (for example
sign language).

The right to freedom of expression applies to
information and ideas sought, received and
imparted in and outside Victoria.

As with all of the rights in the Charter, freedom
of expression may be reasonably limited. In
relation to s. 15, limitations or restrictions on

the right may be permissible either because
they satisfy the specific requirements of s. 15(3)
or the general requirements of s. 7. Both
sections are central provisions that will need

to be considered whenever the right to freedom
of expression is raised.

MEASURES TO IMPROVE COMPLIANCE

» Examine whether your policy or legislation falls

within any of the policy triggers listed above, that
is, raises an issue under s. 15 of the Charter.

If the answer is ‘yes’, in most cases your task will
be to consider whether it is a justified restriction
on the rights protected by s. 15.

First, consider the nature of the harm that is
being addressed.

— Does it come within one of the following:

the protection of the rights and reputation
of other persons?

national security?

public order?

public health?

— public morality?

If so

— Is the policy or legislation likely to be effective
in addressing that harm?

— Is that restriction limited to what is necessary
to prevent the harm?

— How serious is the harm or potential harm?

— What is the extent of the restriction on
freedom of expression?

— Whose expression is restricted?
Do they have realistic alternative avenues
for communicating their message? Does the
policy or legislation restrict more people than
necessary?

— What forms of expression are restricted?
Does the policy or legislation restrict more
forms than necessary? Are alternative
avenues of communication open?

— What subject matters of expression are
restricted?

Is some alternative form of regulation possible
that would result in a lesser restriction of
freedom of expression?

— Consider whether in your case an option
would be to impose conditions on that form
of speech to make it acceptable, rather than
banning that form of speech altogether (for
example, requiring product information and
warnings rather than banning product
advertising).

If not, consider whether it is a reasonable
and demonstrably justified limitation pursuant
tos. 7.
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RELATED RIGHTS AND FREEDOMS

The right to freedom of expression is very broad
and intersects with a wide variety of rights.

It is expected that policy officers will frequently be
required to balance s. 15 with other Charter rights,
for example:

* right to freedom of thought, conscience, religion

and belief, especially the right to manifest a
person’s religion or belief (s. 14);

* the right to peaceful assembly and freedom of
association (s. 16);

« the right to take part in public life (s. 18);

* cultural rights, especially the right of persons

with a particular religious background to declare
or practice their religion and the right to persons

with a particular linguistic background to use
their language (s. 19);

* rights in criminal proceedings, especially a
person’s right not to be compelled to testify
against himself or herself or to confess guilt
(s. 25(2)(K)).

HISTORY OF THE SECTION

Section 15 was modelled on article 19 of
the ICCPR.

Similar rights exist in comparative law. Refer
to Appendix H for further information.

BIBLIOGRAPHY

Books and reports

1. Sarah Joseph, Jenny Schultz, Melissa Castan,
The International Covenant on Civil and
Political Rights: Cases, Materials and
Commentary, (OUP, 2nd edn, 2000).

2. Human Rights Consultation Committee
(Victoria), Rights, Responsibilities and
Respect (2005).

Case Law
3. Brooker v. Police [2007] 1 NZSC 30.

4. Handyside v. UK (1976) 24 Eur Court HR
(ser A).

5. Hopkinson v. Police [2004] 3 NZLR 704.
6. Irwin Toy Ltd v. Quebec [1989] 1 SCR 927.

7. Lingens v. Austria (1986) 103 Eur Court HR
(ser A).

National Bank of Canada v. Retail Clerks’
Union [1984] 1 SCR 269.

©

9. Rv. Secretary of State for the Home
Department, ex p Simms [1999] 2 All ER 400.

United Nations Human Rights Committee
Jurisprudence

10. Faurisson v. France, Human Rights Committee,
Communication No. 550/934, UN Doc. CCPR/
C/58/D/550/1993 (16 December 1996).

11. Hertzberg v. Finland, Human Rights
Committee, Communication No. 61/1979, UN
Doc. CCPR/C/15/D/61/1979 (2 April 1982).

12. Laptsevich v. Belarus, Human Rights
Committee, Communication No. 780/1997,
UN Doc. CCPR/C/68/D/780/1997 (13 April
2000).



PEACEFUL ASSEMBLY AND
FREEDOM OF ASSOCIATION

(1) Every person has the right of peaceful assembly.

(2) Every person has the right to freedom of association with others,

including the right to form and join trade unions.

POLICY TRIGGERS: DO | NEED TO CONSIDER
SECTION 16?

You will need to consider s. 16 if you are assessing
legislation, a policy or a program that:

* limits the ability of a person or group of persons
to exercise the right to peacefully protest (for
example, regulating picketing in an employment
setting, or regulating public demonstrations);

+ limits the ability of a person or group of people
to hold or participate in a public or private
gathering or to come together for a common
purpose (for example, restricting the areas
where, or times at which, a demonstration,
picket or public event can take place);

* treats people differently on the basis of their
membership of a group or association;

* prohibits or creates disincentives for membership
in a group or association (including in a criminal
justice context);

* requires a person to disclose membership
in a group or association;

» compels a person to belong to a professional
body or workplace association;

+ confers preferences on a person belonging
to a group or association.

These policy triggers are not comprehensive.

DISCUSSION

Section 16 provides for the two separate but
related rights of freedom of peaceful assembly
and freedom of association.

Right to peaceful assembly

The right to peaceful assembly protects the

right of individuals and groups to meet in order to
exchange ideas and information, to express their
views publicly and to hold a peaceful protest.

The ICCPR jurisprudence on the content of this
right is very limited compared to the jurisprudence
on many other rights in the Covenant.

It is clear that this right applies to all gatherings for
a peaceful purpose, even if unpopular or distasteful.
However, the right is not engaged when those who
organise or participate in a demonstration have
violent intentions that result in public disorder.

The right to peaceful assembly creates a positive
duty. There is some international jurisprudence

to support the view that this right requires public
authorities to take reasonable and appropriate
positive measures to ensure that the right can be
exercised, for example, by protecting demonstrators
from physical violence by counter-demonstrators'® or
setting up areas for people to assemble peacefully.

130 Platform ‘Arzte fiir das Leben’ v. Austria (1988) 126 Eur
Court HR (ser A); (1991) 13 EHRR 204.
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Right to freedom of association

When does it apply?

The right to freedom of association protects the
right of all persons voluntarily to group together for

a common goal and to form and join an association.

It applies to all forms of associations including
trade unions.

As for the right to peaceful assembly, the ICCPR
jurisprudence on the scope of this right is quite
limited.

To what extent does the right to freedom of
association encompass a right not to associate?

The Universal Declaration on Human Rights
provides:

Article 20

(1) Everyone has the right to freedom of peaceful
assembly and association.

(2) No one may be compelled to belong
to an association.

Neither the ICCPR nor the Charter expressly
includes an equivalent right to article 20(2)

of the Universal Declaration on Human Rights.
However, the right to freedom of association

has been interpreted by the European Court of
Human Rights as also encompassing a negative
right — the right not to join associations, including
trade unions.”®" In international human rights law,
association rights generally tend to have both

a positive and a negative aspect; that is, a person
cannot be stopped from joining and cannot

be forced to join.

131 Young, James and Webster v. United Kingdom (1981)
44 Eur Court HR (ser A) [51]-[55]; (1982) 4 EHRR 38
[55-56] (a closed shop agreement that required British
rail employees to belong to one of three unions as a
condition of employment violated art. 11 of the European
Convention on Human Rights. The court, however, did not
decide whether this negative right has the same status as
the positive right of freedom of association.) See also
Sigudur A. Sigurjénsson v. Iceland (1993) 264 Eur Court
HR (ser A) [35]; (1993) 16 EHRR 462 [35]; Gustafsson v.
Sweden (1996) Il Eur Court HR 637 [42]-[44]; (1996)
22 EHRR 409 [45].

Another issue that may arise is the extent to
which the right to associate applies to professional
bodies. In international case law, a requirement

for compulsory membership of a professional

body has not generally violated this right,
particularly if the association is responsible for
professional regulation.’®?

What is the scope of the right?

The scope of the right to freedom of association
is unsettled in international human rights law,
particularly the extent to which it protects the
activities of the association.

The United Nations Human Rights Committee

has been divided on the issue. A majority of the
Committee has taken the view that the equivalent
ICCPR right (article 22) does not protect the right

to strike. However, a strong dissent of the same
committee said that ‘the exercise of the right requires
that some measure of concerted activities be allowed;
otherwise it could not serve its purpose.’ %3

REASONABLE LIMITS

As with all of the human rights protected in the
Charter, the rights to peaceful assembly and
freedom of association may be subject to
reasonable limitations that can be demonstrably
justified in a democratic society in accordance
with s. 7 of the Charter. You should refer to Part 2
of these Charter Guidelines for further information
ons.7.

For example, in respect of the right to peaceful
assembly, public nuisance laws may impose
reasonably justified limits on this right. Laws
restricting a person’s right to engage in a non-
violent assembly that is likely to create public
disorder may also be justified. In both cases you
will need to carefully examine the relevant
legislation or policy in light of s. 7.

132 See Lester Lord Lester of Herne Hill and David Pannick
(eds), Human Rights Law and Practice (2nd edn,
Butterworths, 2004) 383 and accompanying notes;

Le Compte, Van Leuven and De Meyere v. Belgium
(1981) 43 Eur Court HR (ser A); (1983) 5 EHRR 183.

133 JB v. Canada, Human Rights Committee, Communication
No 118/1982, UN Doc. CCPR/C/28/D/118/1982 (18
July 1986).



KEY POINTS TO REMEMBER

Right to peaceful assembly

» This right protects individuals and groups
to meet for non-violent purposes.

» The right imposes both a positive and negative
obligation on public authorities.

» The right applies to all gatherings for a
peaceful purpose, even if unpopular or
distasteful, but not to violent gatherings.

Right to freedom of association

» The right to freedom of association means
that all persons have a right to voluntarily
group together for a common goal.

» Forming and joining a trade union is one
example of the application of this right.

» The right most likely also protects the right
not to associate with others.

* A requirement for compulsory membership of
a professional body has not generally violated
the right to freedom of association, particularly
where the body is responsible for professional
regulation.

» The scope of the right is unsettled in
international human rights law, particularly
the extent to which it protects the activities
of the association.

MEASURES TO IMPROVE COMPLIANCE

Right to peaceful assembly

* If your policy, program or legislation restricts
the right to peaceful assembly, ensure that any
restrictions:

— serve a legitimate interest;

— are no more than what is necessary to
protect that interest; and

— clearly contemplate the person’s right to

continue to assemble peacefully where possible.

It is advisable that you state the reasons for any
restrictions in your policy, program or legislation.

Right to freedom of association

» Although professional associations may be
exempt from the right to freedom of association
(and the negative aspect of the right — the right

not to join an association), if you are establishing
a framework supporting a new professional body

or association, consider creating exemptions for
people who do not wish to be members of that
particular organisation or association.

+ Ask yourself:

— is membership required in order to achieve
the objectives of the policy?

— is the criteria for allowing an exemption
practicable?

— will those persons obtaining exemption be
significantly disadvantaged by not being a
member of the organisation?'34

If you are developing a policy that offers
inducements to persons who associate with
certain bodies, ensure that the inducements are
not so great as to effectively compel persons to

join that body. If the same benefits are obtainable

elsewhere, the inducements would probably fall
out of this category and an issue under section
16 would be unlikely to be raised.

RELATED RIGHTS AND FREEDOMS

These rights are closely related to the following
additional rights protected in the Charter:

* right to freedom of expression (s. 15);

* right to freedom of thought, conscience,
religion and belief (s. 14);

* right to freedom of movement (s. 12).

134 This is the approach adopted in New Zealand's Guidelines

to the Bill of Rights Act 1990. (New Zealand Ministry of

Justice, The Guidelines on the New Zealand Bill of Rights

Act 1990 (2004) http://www.justice.govt.nz/pubs/
reports/2004/ bill-of-rights-guidelines/index.html).
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HISTORY OF THE SECTION

Paragraph (1) of s. 16 is modelled on article 21 of
the ICCPR. Paragraph (2) of s. 16 is modelled on
article 22 of the ICCPR. Articles 21 and 22 of the
ICCPR include specific limitations that have not
been reflected in s. 16.

Similar rights exist in comparative law. Refer to
Appendix H for further information.
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PROTECTION OF FAMILIES

AND CHILDREN

(1) Families are the fundamental group unit of society and are entitled to be protected by

society and the State.

(2) Every child has the right, without discrimination, to such protection as is in his or her
best interests and is needed by him or her by reason of being a child.

POLICY TRIGGERS: DO | NEED TO CONSIDER
SECTION 17?

You will need to consider s. 17 in assessing
legislation, a policy or a program where it:

+ affects the ability to form and maintain close
or enduring personal relationships;

+ recognises or fails to give legal recognition
to close or enduring personal relationships;

* regulates the obligations of people towards
each other as part of a family;

* regulates the obligations of parents and
guardians towards children;

+ provides for the separation and removal of
children from parents or guardians or other
adults responsible for their care;

» regulates family contact of prisoners or others
in involuntary state care;

» regulates access to children removed from
the family;

 creates a regime for giving children access to
information about biological parents when the
child has been adopted or born using artificial
means such as sperm or egg donation;

» enables intervention orders to be granted
between family members;

+ deals with the division of estates on intestacy;

 affects the welfare of children within the family
or in the care of public authorities, including in
police detention.

DISCUSSION

Section 17 provides for protection of families
and children.

Section 17(1): Protection of families
Meaning of ‘family’

In international human rights law, ‘family’ is given a
broad interpretation and includes a range of types
of family.

As previously mentioned in the discussion on

s. 13 (the right to privacy and reputation, including
the right not to have one's family unlawfully or
arbitrarily interfered with), the approach of the

UN Human Rights Committee regarding ‘family’

is not to provide a definitive list of who is, or is not,
included in the term, but to provide general
guidance on the definition. Thus, the UN

Human Rights Committee says:

SECTION 17: PROTECTION OF FAMILIES AND CHILDREN



‘Regarding the term “family”, the objectives of
the Covenant require that for purposes of article
17 [reflected in s. 13 of the Charter], this term
be given a broad interpretation to include all
those comprising the family as understood in
the society of the State party concerned.’ '

Similar considerations apply to articles 23 and 24 of
the ICCPR, upon which s. 17 of the Charter is partly
modelled. The meaning of ‘family’ in the ICCPR has
evolved in the case law of the UN Human Rights
Committee to reflect social developments that

have occurred since the ICCPR commenced.'®

For example, the UN Committee has said that family
is not confined by marriage.'®” A family may take
various forms under this section and should be
defined broadly. The question is likely to be whether
there are sufficiently close and permanent personal
relationships to constitute a family.

Scope

The Charter provides that families are to be
protected by society and the state.

This provision is related to the right to privacy
in s. 13 which prohibits (among other things)

a public authority from unlawfully or arbitrarily
interfering with a person’s family.

135 Human Rights Committee, General Comment 16
(Thirty-second session, 1988), Compilation of General
Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, UN Doc. HRI/GEN/1/Rev.6
at 142 (2003) [5].

136 International Covenant on Civil and Political Rights,
opened for signature, ratification and accession (all ways
in which a state can agree to be bound by a convention in
international law) on 19 December 1966, 999 UNTS 171
(entered into force on 23 March 1976).

137 Hendriks v. Netherlands, Human Rights Committee,
Communication No. 201/1985, UN Doc. CCPR/C/33/
D/201/1985 (12 August 1988).

The UN Human Rights Committee has interpreted
the equivalent ICCPR provision to require countries
to adopt legislative, administrative and other
measures to protect families. In other words,
protection refers at least to legal protection but may
also extend beyond this to other forms of protection.
There may be a rights violation if the absence of
accommodation or financial support is in itself used
to justify taking children from their families.'s®

This right has commonly arisen in a number
of contexts.

Removal of children from a family unit

Legislative provisions that provide for a child to
be removed from a family unit will need to be
considered in light of s. 17(1) but also s. 17(2)
and s. 13 of the Charter.

While family unity is an important Charter value,

in this context, as in others, different rights may
overlap or conflict. Section 17(1) might be qualified
by the right to protection in s. 17(2) (for example,
when children are removed from a situation of
family violence).

Public authorities should ensure that there are
adequate procedural safeguards in place to ensure
that any decision to remove a child from a family unit
is both lawful and not arbitrary. The meaning

of these terms is discussed in the discussion on

s. 13 in these Charter Guidelines. For example,

in the United Kingdom, social workers who have
concerns about family welfare are required to inform
parents in a clear and timely way of their concerns
and to give parents the opportunity to make
representations about any actions that may affect
family unity (such as the removal of a child or the
making of a negative report about the family).'s
Refer to the section on Measures to Achieve
Compliance (on page 112) for more information.

138 Anufrijeva v. Southwark [2004] QB 1124.
139 Re C[2002] EWCH (Fam) 1379.



Incarceration of parents

Sections 17(1) and 17(2) may also be engaged
by the incarceration of a parent. Consideration
needs to be given to ways of allowing the family
relationship to continue within the prison context
which may, in the case of infants, extend to being
allowed to stay with their mothers in prison.'*°
This will also be relevant in the context of an
interstate transfer of a prisoner who is a parent.

Identity of a biological parent

The right to family life may extend to a person
knowing the identity of his or her biological parent,
for example, in situations where he or she has
been adopted or born as a result of sperm or

egg donation, but this right to know the identity

of a biological parent must be weighed against
privacy rights.'’

Residency and family unity

Another key area in which this right has arisen
in international law is residency rights and family
unity. This should not arise under the Charter,
however, as migration law is a matter of
Commonwealth law.

Section 17(2): Protection of children

Section 17(2) recognises that children are
entitled to special protection. It is premised on
the recognition of children’s vulnerability because
of their age. A child is defined in s. 3 as being

a person under 18 years of age.

Under the Charter, children are entitled to the
enjoyment of all of the rights, as human beings
(except where there is an eligibility criterion

that they do not satisfy, for example the right to
vote, under s. 18(2)). Section 17(2) is one of a

few provisions in the Charter that grant special
rights to children as opposed to children and adults
generally. The Charter also confers special rights
on children in ss. 23 and 25(3).

140 R (on the application of P&Q) v. Secretary of State
[2001] EWCA Civ. 1151; R (on the application of L)
[2001] | FLR 406.

141 Re T (a child) [2001] 2 FLR 1190.

Scope

The UN Human Rights Committee has interpreted
the equivalent ICCPR provision (article 24) to
require countries to adopt special measures

to protect children, in addition to the measures
that are required to protect children and adults
generally under the ICCPR. The best interests

of the child should be taken into account as an
important consideration in all actions affecting

a child.

The purpose of the measures, according to the
committee, is ‘intended primarily to ensure that
children fully enjoy the other rights enunciated in
the Covenant’.'*? In other words, public authorities
should first seek to ensure that children’s human
rights outlined in the Charter are protected. This
may require consideration of social or economic
circumstances. For example, when examining

a report from Canada, the UN Human Rights
Committee noted its concern with the way in which
the National Child Benefit Supplement for low-
income families had been implemented in some
Canadian provinces. It was concerned that some
children were being unfairly denied benefits

under the scheme. The committee noted that the
equivalent ICCPR right (article 24) may be invoked
in this situation because ‘... the very high poverty
rate among single mothers leaves their children
without the protection they are entitled to under
the Covenant.*3

Note that the obligations imposed under s. 17(2)
must be carried out without discrimination.

142 UN Human Rights Committee, General Comment 17,
Article 24 (Thirty-fifth session, 1989), Compilation of
General Comments and General Recommendations
Adopted by Human Rights Treaty Bodies, UN Doc. HRI/
GEN/1/Rev.6 at 144 (2003) [3].

143 UN Human Rights Committee, Concluding Observations
on Canada (1999) UN Doc. CCPR/C/79/Add.105 [20].
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REASONABLE LIMITS AND SECTION 17

As with all of the human rights protected in the
Charter, the rights protected in s. 17 may be
subject to reasonable limitations that can be
demonstrably justified in a democratic society in
accordance with s. 7 of the Charter. You should
refer to Part 2 of these Charter Guidelines for
further information on s. 7.

There are a number of legitimate interventions in
families presently provided for in legislation; for
example, laws protecting women from domestic
violence or protecting against child abuse. These
forms of family intervention may impose reasonable
limits on the rights in s. 17 in accordance with the
requirements of s. 7. The specific legislation will
nonetheless need to be vetted for compliance

with the Charter under these Charter Guidelines.

KEY POINTS TO REMEMBER

+ Section 17 provides for protection of families
and children.

* In international human rights law, ‘family’ is given
a broad interpretation and includes a range of
types of family.

* The scope of what is meant by ‘protection’ is
unclear. It will require any removal of a child from
a family unit to be carried out only where it is
lawful and where it is not arbitrary. You will need
to carefully consider ss. 7 and 13 in addition to
s. 17 if you are reviewing legislation, a policy or
a program that may provide for removal.

» The Charter recognises that children are
entitled to special protection because of their
vulnerability as minors. As human beings, they
are also entitled to the enjoyment of all of the
other human rights in the Charter unless they
do not meet an eligibility criterion.

+ Under s. 17(2), public authorities should seek to
ensure that all of the human rights in the Charter
are protected for children. This should be done
without discrimination.

+ Section 17 is subject to general limitations
imposed under s. 7.

MEASURES TO IMPROVE COMPLIANCE

* If you are reviewing legislation or developing a
policy or program that provides for the removal
of a person (including a child) from a family unit
by a public authority, you will need to carefully
consider ss. 7, 13 and 17 of the Charter. You
should seek to ensure that a removal of a person
from a family unit is not arbitrary or unlawful.

* Where the policy or legislation involves
children, consider whether it adequately takes
into account the best interests of the child as
an important consideration.

* Where legislation provides for children to be
subject to differential treatment compared to
adults (for example, where an Act expressly
excludes children from its operation), examine
the purpose of the provision. Ensure that the
provisions are to protect the child and do not
interfere with children’s rights under the Charter.

* Ensure that processes that will have a significant
impact on children and families are fair and
transparent and that there is scope within the
processes for a child's interests to be represented.

RELATED RIGHTS AND FREEDOMS

Section 17 is very closely related to the right to
privacy and reputation in s. 13. You should consult
s. 13, which prohibits arbitrary and unlawful
interferences with the family, if an issue is raised
under s. 17.

More generally, the rights under s. 17 are closely
related to the following additional rights protected
in the Charter (especially in the context of the
detention of children):

* the right to protection from torture, and cruel,
inhuman or degrading treatment (s. 10);

« the right to liberty and security (s. 21);

* the right to humane treatment when deprived
of liberty (s. 22).



HISTORY OF THE SECTION

Section 17(1) is modelled on article 23(1) of the
ICCPR. Paragraphs (2), (3) and (4) of article 23
were intentionally omitted from the Charter. This
is apparent from the report of the Human Rights
Consultation Committee."*4

Section 17(2) is modelled on article 24(1) of the
ICCPR. Paragraphs (2) and (3) of article 24 were
intentionally omitted. This is also apparent from
the report of the Human Rights Consultation
Committee.'*

Similar rights exist in comparative law. Refer
to Appendix H for further information.
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TAKING PART
IN PUBLIC LIFE

(1) Every person in Victoria has the right, and is to have the opportunity, without discrimination, to
participate in the conduct of public affairs, directly or through freely chosen representatives.

(2) Every eligible person has the right, and is to have the opportunity, without discrimination—

POLICY TRIGGERS: DO | NEED TO CONSIDER

(a) to vote and be elected at periodic State and municipal elections that guarantee the free

expression of the will of the electors; and

(b) to have access, on general terms of equality, to the Victorian public service and public office.

SECTION 18?

You will need to consider s. 18 in assessing
legislation, a policy or a program where it:

limits the ability of a category of individuals
to take part in municipal and parliamentary
elections;

requires individuals to meet certain conditions
in order to be eligible to participate in municipal
and parliamentary elections;

regulates how individuals vote in elections
(for example, the method of voting);

regulates access to employment in the public
service or appointment to public office;

establishes requirements for membership
of public bodies;

regulates the conduct of elections and the
electoral process;

regulates the suspension and conduct of local
government;

regulates the suspension and removal of
statutory office holders.

DISCUSSION
Section 18 protects the following rights:

* the right to participate in public affairs directly
or through a representative;

* the right to vote in genuine, periodic and free
elections; and

* the right to have access to the public service
and public office.

The first question you need to consider under
this right is who it applies to.

Who does s. 18 apply to?

The first paragraph of s. 18 (that is, the right to
participate in public affairs) applies to all people
in Victoria.

By contrast, the right to vote and to access the
public service and public office are restricted to
only ‘eligible’ persons.

The term ‘eligible’ is not defined in the Charter.
Eligibility is to be determined by Victorian legislation,
that is, persons who are eligible to have the right to
vote and stand for election are those that Victorian
legislation provides may do so. Eligibility may include
both Australian citizens and non-citizens.

Another example where eligibility is determined by
other Victorian legislation is eligibility for employment
in the public service, which is determined by the
Public Administration Act 2004 (Vic).



Section 18(1): Right to participate in
public affairs

This section provides that every person in Victoria
has the right to participate in public affairs. This
right is subject to reasonable limitations under s. 7.

Concept of ‘public affairs’

The expression ‘public affairs’ is a broad concept,
which embraces the exercise of governmental
power by all arms of government at all levels.'®

It is not limited to legislative processes but includes
participation in non-government organisations and
public debate. For example, it will include the
formulation of policies regarding disability
discrimination through to a local council’s decision
regarding the frequency of rubbish collection.

Section 18 acknowledges that participation in
public affairs may be direct, or indirect through
freely chosen elected representatives. Examples
of direct participation considered by the UN
Human Rights Committee are:

* exercising power as members of Parliament or
by holding executive office;

+ voting in an election or a referendum to change
a Constitution;

 taking part in popular assemblies which have the
power to make decisions about local issues or
about the affairs of a particular community;

* taking part in bodies established to represent
citizens in consultation with government;

+ exerting influence through public debate and
dialogue with elected representatives.'”

146 UN Human Rights Committee, General Comment 25,
The right to participate in public affairs, voting rights and
the right of equal access to public service (Art. 25), (Fifty-
seventh session, 1996), UN Doc. CCPR/C/21/Rev.1/
Add.7 (1996), reprinted in Compilation of General
Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, UN Doc. HRI/GEN/1/Rev.6
at 168 (2003) [5].

147 lbid [8].

Indirect participation occurs where people elect

a body to represent them. In this case, the UN
Human Rights Committee has considered that
bodies elected by the people must in fact exercise
governmental power; the elected body cannot be
a mere advisory body with no legally enforceable
powers.!*® The Westminster-style system of
government found in Victoria falls within this
understanding.

It is important to note that the right to participate
in the conduct of public affairs does not provide a
right to a specific outcome from such participation.
It requires each person to be given the opportunity,
without discrimination, to exercise the right. This
may require a public authority to take positive
measures to enable a person to exercise this right.

For this reason it is recommended that policy
officers consider:

» whether there are any impediments to the
exercise of the right to participate in public
affairs by persons in Victoria;

+ if there are impediments, how might these
be overcome?

For example, a non-English speaker may face

an impediment to his or her right to participate

in public affairs if there is no electoral information
translated in his or her native language or a
language he or she could understand.

148 Sarah Joseph, Jenny Schultz, Melissa Castan
The International Covenant on Civil and Political
Rights: Cases, Materials and Commentary (2nd edn,
2000, OUP) 655.
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Section 18(2)(a): Right to vote and be elected

Right to vote

The right to vote must be established by law.
The right to vote does not include as a corollary
the right not to vote.

The right to vote may be subject to reasonable
limitations under s. 7 of the Charter.

This right is confined to ‘eligible persons’. Section
48 of the Constitution Act 1975 (Vic.) provides
that only persons of ‘the full age of eighteen years’
are eligible to vote and excludes people who have
been convicted of treason or are serving a
sentence of five years or more for an offence
against the law of Victoria, the Commonwealth

or another state or territory.4®

Section 18 makes clear that in order to exercise
these rights, people need the opportunity to do so.
This means that a government must put in place
measures that enable eligible persons to exercise
their right to vote. The UN Human Rights Committee
has said that the opportunity to vote may require:

* positive measures to overcome specific
difficulties, such as illiteracy, language barriers,
poverty, or impediments to freedom of movement,
which prevent persons entitled to vote from
exercising their rights effectively; and

* information and materials about voting to
be available in minority languages. Specific
methods, such as photographs and symbols,
should be adopted to ensure that illiterate voters
have adequate information on which to base
their choice.’®°

149 Constitution Act 1975 (Vic.), s. 48. Section 12 of the
New Zealand Bill of Rights Act 1990 expressly provides
that electoral rights are only enjoyed by those who are
of or over the age of 18 years. By contrast, s. 17 of the
Human Rights Act 2004 (ACT) provides that ‘every
citizen’ has the right to vote, leaving age requirements
to be viewed as a reasonable limitation under s. 28
(the equivalent of s. 7 of the Charter).

150 UN Human Rights Committee, General Comment 25,
The right to participate in public affairs, voting rights
and the right of equal access to public service (Art. 25),
(Fifty-seventh session, 1996), UN Doc. CCPR/C/21/
Rev.1/Add.7 (1996), reprinted in Compilation of General
Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, UN Doc. HRI/GEN/1/Rev.6
at 168 (2003) [12].

Right to be elected

The right to stand for election ensures that
eligible voters have a free choice of candidates
in an election.

The UN Human Rights Committee has made
clear that any restrictions on the right to stand for
election, such as minimum age, must be justified
on objective and reasonable criteria. Moreover,
persons who are otherwise eligible to stand for
election should not be excluded by unreasonable
or discriminatory requirements such as education,
residence or descent, or by reason of political
affiliation.'’

This right also requires that conditions for standing
for an election, such as nomination dates, fees

or deposits, should be reasonable and not
discriminatory. Moreover, the grounds for removall
of elected office holders should be established

by laws based on objective and reasonable criteria
and should incorporate fair procedures.

As with the right to vote, the right to be elected
is not conferred on all Victorians; it is limited to
‘eligible’ persons.

Eligibility is determined by legislation, including

the Constitution Act. In that Act, people who have
been convicted of an indictable offence punishable
by imprisonment for five years or more are not
qualified to be elected as a member of Parliament
(s.44(3)). In addition to section 44, you should also
refer to sections 48 and 49 of the Constitution Act
for qualification requirements to stand for election.

151 Ibid [15].



Section 18(2)(b): Right to have access to the
Victorian public service and public office

The Charter provides that eligible persons have a
right to have access to the Victorian public service
and public office. Note also that the Charter's?
amends s. 8 of the Public Administration Act 2004
(Vic.) (in the consequential amendments) by inserting
human rights into the public service values.

Meaning of ‘public service’ and ‘public office’

The concepts of ‘public service’ and ‘public office’
are not defined in the Charter.

In international law, the term ‘public service’
extends to all positions within the executive,
judiciary and legislature and other areas of
state administration such as lecturers in public
universities. In international human rights law,
‘public office’ would not appear to differ from
the interpretation of ‘public service'

The position is different in Victorian law. The Public
Administration Act defines ‘public service’ in the
narrower sense of employees of the Crown. This
definition of ‘public service’ applies to all references
to that term in any Act, unless the contrary intention
appears, pursuant to s. 38 of the Interpretation of
Legislation Act 1984 (Vic.). This means that ‘public
service' in the Charter only covers the public service
in the general sense of employees of the Crown,
whereas ‘public office’ is intended to cover other
office holders, such as the judiciary, members of
Parliament and holders of office in other areas

of state administration.

152 Section 47 of the Charter and cl. 5 of the Schedule.

What does the right encompass?

In international human rights law, this right
has been interpreted by the UN Human Rights
Committee as providing a right of access, on
general terms of equality, to positions in the
public service and in public office.

The UN Human Rights Committee has said:

... affirmative measures may be taken in
appropriate cases to ensure that there is equal
access to public service for all citizens. Basing
access to public service on equal opportunity
and general principles of merit, and providing
secured tenure, ensures that persons holding
public service positions are free from political
interference or pressures."®?

To ensure compliance with this right, the criteria
and processes for appointment, promotion,
suspension and dismissal within the public
service must be objective and reasonable,

and non-discriminatory.

REASONABLE LIMITS ON THE RIGHTS
IN SECTION 18

Like all of the human rights protected in the
Charter, the rights in section 18 may be subject

to reasonable limitations that can be demonstrably
justified in a democratic society in accordance
with s. 7 of the Charter. You should refer to Part 2
of these Charter Guidelines for further information
ons.T.

153 UN Human Rights Committee, General Comment 25,
The right to participate in public affairs, voting rights and
the right of equal access to public service (Art. 25), (Fifty-
seventh session, 1996), UN Doc. CCPR/C/21/Rev.1/
Add.7 (1996), reprinted in Compilation of General
Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, UN Doc. HRI/GEN/1/Rev.6
at 168 (2003) [23].
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KEY POINTS TO REMEMBER

Section 18 protects various rights of political
participation.

Conditions relating to the exercise of these
rights should be based on reasonable, objective
and non-discriminatory criteria.

The right to participate in public affairs applies
to all people in Victoria. The right to vote and
to occupy public office applies only to ‘eligible’
persons.

Eligibility is to be determined by Victorian
legislation.

These rights may be subject to reasonable
limitations. You should refer to the discussion
on s. 7 of these Charter Guidelines.

The right to participate in public affairs may
extend to participation in non-government
organisations and public debate, but does not
provide a right to a specific outcome from such
participation.

The right of eligible persons to vote requires
measures to be put into place to enable eligible
persons to exercise their right to vote. It does
not confer a right not to vote.

The right of eligible persons to be elected
may be limited, provided that restrictions
can be reasonably and objectively justified.

Eligible persons also have a right to access
the public service and public office.

The concepts of ‘public service' and ‘public
office’ together encompass the public service

in the narrow sense of employees of the Crown
as well as the executive, judiciary and legislature
and other areas of state administration.

The criteria and processes for appointment,
promotion, suspension and dismissal in the

public service and in public office ought to

be objective and reasonable.

MEASURES TO IMPROVE COMPLIANCE

* When reviewing the eligibility requirements
on the right to vote and to stand for election,
ensure that any limitations on eligibility can
be reasonably and objectively justified.

* When reviewing the eligibility requirements for
the right to access the Victorian public service
and public office, ensure that the criteria and
processes for appointment, promotion, suspension
and dismissal in the public service are objective,
reasonable and non-discriminatory.

+ Consider whether there are any impediments
to the exercise of the right to participate in
public affairs by persons in Victoria. If there are
impediments, how might these be overcome?
For example, are there physical or communication
barriers preventing persons with financial
hardship, disabilities, language barriers or
different cultural backgrounds, from exercising
these rights?

* If you are establishing criteria for the
establishment of electoral boundaries, ensure
that the criteria reflect the need for broad
parliamentary representation.

RELATED RIGHTS AND FREEDOMS

If your policy or legislation raises an issue under
section 18, you should check whether it also raises
an issue under the following Charter provisions:

+ the right to recognition and equality before
the law (s. 8).

HISTORY OF THE SECTION

Section 18 is modelled on article 25 of the ICCPR
but does not reflect all of its terms.

Similar rights exist in comparative law. Refer to
Appendix H for further information.
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SECTION 19(1)
CULTURAL RIGHTS

120

POLICY TRIGGERS: DO | NEED TO CONSIDER

SECTION 19(1)?

You will need to consider s. 19(1) in assessing
legislation, a policy or a program where it:

limits the observance of any religious practices,
regardless of the religion;

restricts the capacity for persons to declare or
make public their affiliation to a particular racial,
religious or cultural group;

limits the ability of individuals to communicate
in languages other than English;

limits the ability of Aboriginal persons or
members of an ethnic group to continue to
take part in a cultural practice;

prohibits the use of any particular language;

imposes or coerces individuals to do something
that interferes with their distinct cultural
practices, for example, wear clothes that differ
from their traditional cultural attire;

+ prevents people using their language in
community with others;

* restricts the provision of services or trade on
religious holidays;

*+ regulates censorship;

* regulates cultural or religious practices around
the provision of secular public education;

* makes provision for government information
only in English;

* regulates traditional medical practices;
*+ regulates an age of majority;

* licenses or provides a restriction on the
preparation and serving of food.

These policy triggers are not comprehensive.’*

154 These policy triggers were drawn in part from the
Guidelines on the New Zealand Bill of Rights Act (New
Zealand Ministry of Justice, The Guidelines on the New
Zealand Bill of Rights Act 1990 (2004) http://www.
justice.govt.nz/pubs/reports/2004/bill-of-rights-
guidelines/index.html).



DISCUSSION

Section 19(1) confers certain cultural rights on
individuals.

It was modelled on article 27 of the ICCPR, which
is directed towards ‘ensuring the survival and
continued development of the cultural, religious
and social identity of the minorities concerned,
thus enriching the fabric of society as a whole."®®

However, unlike the ICCPR, section 19(1) does not
apply only to ‘minorities’. It applies to persons with
a particular cultural, religious, racial or linguistic
‘background;, reflecting the wording of the
Multicultural Victoria Act 2004. In other words,
the cultural rights of all people with a particular
cultural, religious, racial or linguistic background
are protected. Such persons may or may not be a
member of a minority group, in the sense of being
in a group with numerically fewer members or
members who are in a subordinate position
compared with those in the rest of the community.

The rights protected by s. 19(1) are distinct from,
and in addition to, all other rights held by people
as individuals in common with everyone else.
They apply to all people physically present in
Victoria — even if they are only in the State on

a temporary basis.'®®

Scope of the right

Section 19(1) is concerned with protecting a
person from being denied the right to enjoy his

or her culture, religion or language. A person may
have been denied the right in this section if his or
her enjoyment of a right is substantially restricted.
This will require you to consider the extent of any
interference with the right protected by s. 19(1).
You will first need to consider the meaning of
‘culture’, ‘religion’, ‘race’ and ‘language’.

155 UN Human Rights Committee, General Comment 23,
Article 27 (Fiftieth session, 1994), UN Doc. CCPR/C/21/
Rev.1/Add.5 (1994), reprinted in Compilation of General
Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, UN Doc. HRI/GEN/1/Rev.6
at 158 (2003) [9].

156 Ibid [5.1], [5.2].

‘Culture’

Culture manifests itself in many forms, including

a particular way of life associated with land
resources, especially in the case of indigenous
people (discussed in relation to s. 19(2)). In
international human rights law, the UN Human
Rights Committee has adopted a broad and flexible
interpretation of the meaning of ‘culture’ so that in
that context it has embraced the maintenance of
traditional beliefs and practices (for example, the
wearing of traditional dress), but it may also include
those social and economic activities that are part
of a group’s tradition; for example, it may include
traditional activities such as fishing or hunting.'®”

The UN Human Rights Committee considers that
certain activities may be cultural even though they
are undertaken for economic gain. However, in
order for such activities to be cultural, they must
be ‘an essential element in the culture of an
ethnic community’. 1°8

‘Religion’

Section 19(1) protects the right of persons with
a particular religious background to declare or
practise their religion. Any religion practised in
Victoria is likely to be covered by this section.

If you are unsure about whether a particular
collection of ideas or practices can be
characterised as a ‘religion’, you should consult
Australian law on the subject.'®® As mentioned
above in the context of s. 14 (freedom of thought,
conscience, religion and belief), in Australia a

broad interpretation of what constitutes a ‘religion’
has been adopted by the High Court.'s°

157 lbid [3.2].

158 Kitok v. Sweden, Human Rights Committee,
Communication No. 197/1985, UN Doc. CCPR/C/33/
D/197/1985 (10 August 1988) [9.2].

159 See, for example, Butterworths, Halsbury's Laws of
Australia, 21 Human Rights, 4 ‘Civil and Political Rights’
[81]; Church of New Faith v. Commissioner of Payroll
Tax (Vic.) (1983) 154 CLR 120.

160 Church of New Faith v. Commissioner of Payroll Tax
(Vic.) (1983) 154 CLR 120.

SECTION 19(1): CULTURAL RIGHTS



The right of persons with a particular religious
background to declare and practise their religion
will be subject to many of the same considerations
as those set out in relation to s. 14; however, the
focus of s. 14 is on the right of individuals as
individuals to practise their religion. By contrast,
the focus of s. 19(1) is on the right of the individual
to practise their religion in community with others.

‘Race’

The term ‘race’ has a broad meaning which may
include colour, descent or ancestry, nationality or
national origin, and ethnicity or ethnic origin.'®’

‘Language’

The right of an individual to use his or her language
applies to all persons who wish to use their
language in community with others. It is distinct
from the right to freedom of expression.

Individual or collective rights?

Section 19(1) states that ‘all persons ... must not
be denied the right, in community with other
persons of that background.. .. [emphasis added].
The inclusion of the words ‘in community’ raises
the issue of the nature of the rights conferred in
s. 19(1): are they individual rights or collective
rights of persons with a particular background?

The UN Human Rights Committee has clarified
that the rights in article 27 of the ICCPR (on which
s. 19(1) is modelled) are conferred on individuals,
not on a community. This means that an individual
can exercise the rights in s. 19(1) on his or her
own. It would also be possible for an individual to
exercise these rights together with other persons
with the same background.

REASONABLE LIMITS

As with all of the human rights protected in the
Charter, the rights protected in's. 19(1) may be
subject to reasonable limitations that can be
demonstrably justified in a democratic society in
accordance with s. 7 of the Charter. You should
refer to Part 2 of these Charter Guidelines for
further information on's. 7.

161 Equal Opportunity Act 1995 (Vic.) s. 4.

KEY POINTS TO REMEMBER

+ Section 19(1) applies to persons with a
particular cultural, religious, racial or linguistic
‘background’ who are physically present in
Victoria.

* These persons may or may not be a member
of a minority group.

* The rights protected by s. 19(1) are distinct
from, and in addition to, all other rights held
as individuals in common with everyone else.

A ‘denial of the rights in s. 19(1) may occur
by substantially restricting the enjoyment of
the rights. Whether a ‘denial’ occurs is a matter
of degree, requiring an assessment of the
magnitude of the interference.

+ Culture: The term ‘culture’ has a broad and
flexible interpretation in international human
rights law. It may manifest itself in many forms,
including a particular way of life associated
with land resources, especially in the case of
indigenous people.

Religion: Any religion practised in Victoria is
likely to be covered by this section. If you are
unsure about whether a particular collection
of ideas or practices can be characterised as
a religion, you should consult Australian law
on the subject.

Race: The term ‘race’ has a broad meaning
which may include colour, descent or ancestry,
nationality or national origin, and ethnicity or
ethnic origin.

+ Language: The right of an individual to use
his or her language applies to all persons who
wish to use their language in community with
others. It is distinct from the right to freedom
of expression.



MEASURES TO IMPROVE COMPLIANCE

» Take steps towards fostering positive relations
with communities to develop a good under-
standing and knowledge of the practices,
cultural traditions and observances of cultural,
religious, racial and language groups.

+ Consult with these groups about what legislation

they regard to be an interference with those
cultural practices and traditions.

RELATED RIGHTS AND FREEDOMS

When considering s. 19(1) you should also consider

the following rights under the Charter:

* the right to recognition and equality before
the law (s. 8);

* the right to freedom of thought, conscience,
religion and belief (s. 14);

« the right to freedom of expression (s. 15);

* the cultural rights of Aboriginal persons
(s. 19(2)).

HISTORY OF THE SECTION

Section 19(1) was modelled on article 27 of the
ICCPR and incorporates ideas from s. 4 of the
Multicultural Victoria Act 2004.

Similar rights exist in comparative law. Refer
to Appendix H for further information.
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DISTINCT CULTURAL RIGHTS
OF ABORIGINAL PERSONS

(2) Aboriginal persons hold distinct cultural rights and must not be denied the right,

with other members of their community—
a) to enjoy their identity and culture; and
b) to maintain and use their language; and

(

(b)

(c) to maintain their kinship ties; and
(d)

d) to maintain their distinctive spiritual, material and economic relationship with
the land and waters and other resources with which they have a connection

under traditional laws and customs.

POLICY TRIGGERS: DO | NEED TO CONSIDER
SECTION 19(2)?

You will need to consider s. 19(2) if you are
assessing legislation, a policy or a program where it:

limits the ability of Aboriginal persons to
continue to take part in cultural practices;

imposes or coerces Aboriginal persons to do
something that interferes with their culture;

limits the ability of Aboriginal persons to
communicate in languages other than English;

may interfere with the relationship between
Aboriginal persons and land, water and resources;

concerns the protection of Aboriginal cultural
heritage in Victoria, including Aboriginal human
remains and secret or sacred objects;

results in an agreement with one indigenous
group that interferes with the distinct cultural
practices of another.

These policy triggers are not comprehensive.

DISCUSSION

The distinct rights of Aboriginal persons in
Victoria have been set out in s. 19(2) of the
Charter. These rights are primarily based on article
27 of the ICCPR and decisions of the UN Human
Rights Committee to extend article 27 to protect
the cultural rights of indigenous peoples.

The preamble to the Charter provides a context in
which to consider the specific rights of Aboriginal
persons in relation to identity, culture, language,
kinship and relationship to traditional lands and
waters. The Preamble provides that the Charter is
founded on a principle that ‘human rights have a
special importance for the Aboriginal people of
Victoria, as descendants of Australia’s first people,
with their diverse spiritual, social, cultural and
economic relationship with their traditional lands
and waters’,

Under s. 19(2), four rights are recognised:
* the right to enjoy identity and culture;
* the right to maintain and use language;
* the right to maintain kinship ties; and

* the right to maintain a distinctive spiritual,
material and economic relationship with the
land and waters and other resources with
which there is a connection under traditional
laws and customs.



The Charter defines ‘Aboriginal’ to mean a person
belonging to the indigenous peoples of Australia,
including the indigenous inhabitants of the Torres
Strait Islands, and any descendants of those
peoples. This is the same definition as is used

in the Aboriginal Heritage Act 2006 (Vic).

If one or more of the policy triggers are present,
you should consult the discussion on's. 19(1) in
these Charter Guidelines, in addition to the
information below.

Identity and culture

You should refer to the discussion on culture under
s. 19(1) for guidance on the meaning of ‘culture’.
The key point to remember is that culture manifests
itself in a number of forms and embraces the
maintenance and expression of traditional beliefs,
practices and social and economic activities that
are part of a group’s tradition. It may include
traditional activities for Aboriginal people, such as
fishing and hunting. Further, the right may protect
traditional cultures that have adapted ‘to the
modern way of life’'6?

In the context of international human rights law,

the protection of the cultural rights of indigenous
peoples under article 27 has often arisen in the
context of economic development. For example,

a case was brought before the UN Human Rights
Committee by members of an indigenous people

in Finland.'®® They claimed that the government
had violated their right to culture when it authorised
quarrying works disturbing their traditional reindeer-
herding practices. Noting that reindeer husbandry
was an essential element of their culture, the UN
Human Rights Committee found that in this case,
the right to culture had not been violated since the
mining activities did not have an unduly detrimental
effect on their cultural activities.

This conclusion was based on a number of
considerations, including:

162 Mahuika v. New Zealand, Human Rights Committee,
Communication No. 547/1993, UN Doc. CCPR/C/70/
D/547/1993 (15 November 2000) [9.4].

163 Ldnsman v. Finland, Human Rights Committee,
Communication No. 511/92, UN Doc. CCPR/C/52/
D/511/1992 (8 November 1994).

* the authors had been consulted during
the permit process;

 reindeer herding in the area had not been
adversely affected by the quarrying that
had occurred; and

 conditions in the quarrying permit sought to
minimise the impact of the activity on reindeer
husbandry and the environment.

Language

The content of the right under s. 19(2) for
Aboriginal persons in relation to language is

to ‘maintain and use’ their language. Research
into identifying Aboriginal language areas in
Victoria and the revival and teaching of Aboriginal
languages can be found through the Victorian
Aboriginal Corporation for Languages.

In the context of the decline of many indigenous
languages, it is relevant to consider that the UN
Human Rights Committee has noted that the
enjoyment of individual rights under article 27
depends on the ability of the minority group to
‘maintain’ its culture, language or religion, and
that positive measures may be necessary to
correct conditions that prevent or impair the
enjoyment of those rights.

Like s. 19(1), the right of Aboriginal persons
to ‘use’ their language is distinct from the right
to freedom of expression.

Kinship ties

Kinship ties play an important role in Aboriginal
communities. The notion of ‘kinship ties’ is closely
linked to other cultural and religious practices.

The right to maintain kinship ties is particularly
important in issues surrounding the removal of
children from their homes, fostering, adoption
and other processes whereby Aboriginal children
might be taken away from their families and their
indigenous culture.

Section 19(2) does not mean that a child should
not be removed from an abusive situation, but
that care should be taken to ensure that whatever
arrangements are made for the child, there should
be respect paid to his or her right to maintain
contact with his or her kin.

SECTION 19(2): DISTINCT CULTURAL
RIGHTS OF ABORIGINAL PERSONS



Spiritual, material and economic relationship
with land, waters and other resources

Section 19(2)(d) was based on article 25 of the
United Nations Draft Declaration on Indigenous
Rights, which reads:'%*

‘Indigenous peoples have the right to maintain
and strengthen their distinctive spiritual
relationship with the lands, territories, waters

and coastal seas and other resources which they
have traditionally owned or otherwise occupied
or used, and to uphold their responsibilities to
future generations in this regard.

This right is designed to protect the distinctive
relationship between Aboriginal persons and
traditional lands, waters and other resources.

In the context of international human rights law,
the former Chairperson-Rapporteur of the Working
Group on Indigenous Populations, Ms Erica-lrene
A Daes, has identified a number of unique
elements to explain the nature of the relationship
to the land of indigenous peoples, as follows:

‘(i) a profound relationship exists between
indigenous peoples and their lands, territories
and resources; (ii) this relationship has various
social, cultural, spiritual, economic and political
dimensions and responsibilities; (iii) the collective
dimension of this relationship is significant;

and (iv) the intergenerational aspect of such a
relationship is also crucial to indigenous peoples'’
identity, survival and cultural viability.'6®

164 Article 25, UN Doc. E/CN.4/Sub.2/1994/2/Add.1 (1994).

This declaration was adopted by the Human Rights
Council of the United Nations on 29 June 2006.

165 Final Working Paper on Indigenous Peoples and their
Relationship to Land, UN Doc. E/CN.4/Sub.2/2001/21
(11 June 2001) [20].

This right under s. 19(2)(d) should be taken

into account in the context of the protection of
Aboriginal cultural heritage in Victoria. It should

be taken into account if a law or a policy restricts
access to a place of spiritual significance for
Aboriginal people or prevents or limits traditional
practices on that land. It also requires consideration
of restrictions on traditional Aboriginal practices
that bring material benefit for that community,

for example hunting or fishing.

This aspect of s. 19(2) may interact with the law
on native title in Australia.

Individual or collective rights?

Section 19(2) states that ‘Aboriginal persons...
must not be denied the right, with other members
of their community..... [emphasis added]. The
inclusion of the phrase ‘with other members of
their community’ raises the issue of the nature of
the rights protected by s. 19(2): are they individual
rights or collective rights?

As in the case of s. 19(1), the rights conferred

by s. 19(2) are conferred on individuals, not on a
community. Nonetheless, sometimes there can be
tensions or clashes between the cultural rights of
an individual and the countervailing interests of
the group or community to which they belong.'®

REASONABLE LIMITS

As with all of the human rights protected in the
Charter, the rights in s. 19(2) may be subject to
reasonable limitations that can be demonstrably
justified in a democratic society in accordance
with s. 7 of the Charter. You should refer to Part 2
of these Charter Guidelines for further information
ons.7.

166 For example, Kitok v. Sweden, Human Rights Committee,
Communication No. 197/1985, UN Doc. CCPR/C/33/
D/197/1985 (10 August 1988); Mahuika v. New Zealand,
Human Rights Committee, Communication No. 547/1993,
UN Doc. CCPR/C/70/D/547/1993 (15 November 2000).



KEY POINTS TO REMEMBER

« Section 19(2) recognises four distinct rights
of Aboriginal persons in Victoria.

* The preamble to the Charter provides a
context in which to consider those rights.

* Some positive measures of protection may
be required to correct conditions that prevent
or impair the enjoyment of the rights under
s. 19(2).

* Indigenous rights to culture often arise in
the context of economic development.

+ Consultation with Aboriginal communities is
critical if you are considering policy or legislation
involving some aspect of the relationship of
Aboriginal persons and their identity, culture,
language, kinship ties, or their relationship with
land, waters and other resources.

MEASURES TO IMPROVE COMPLIANCE

+ Consult with appropriate representatives
for Aboriginal communities about whether a
program, a policy or legislation may interfere
with the rights under ss. 19(1) and 19(2).

+ Take steps to encourage effective participation
of appropriate representatives of Aboriginal
communities in policy formation of relevance
to those communities.

* Consider formulating best practice guidelines
and procedures to ensure protocols are followed
in interactions between public officials and
Aboriginal communities.

* Ensure public officials working with Aboriginal
persons have training on culturally appropriate
behaviour and adherence to protocols.

* In developing a program, a policy or legislation,
ensure it will not discriminate between different
Aboriginal groups.

RELATED RIGHTS AND FREEDOMS

If you are examining s. 19(2) you should also
consider the right to culture in s. 19(1).

HISTORY OF THE SECTION

The rights protected in s. 19(2) are not expressly
contained in the ICCPR. However, the UN Human
Rights Committee has stated that article 27 of the
ICCPR (which was the model for s. 19(1)) extends
to protecting the cultural rights of indigenous
peoples. Paragraph (d) of s. 19(2) is modelled

on article 25 of the United Nations Declaration
on Indigenous Rights.
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